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Editorial

Today, the second
issue of the third
volume of ‘Sanvada' is
seeing the light of day.
Our theme this time is
"Workers' Rights".

The Rights enjoyed by

those who are
employed and covered
by employment

regulations are known
as "Workers' Rights".

Our main intention
here is to enlighten you
on the local and foreign
documents that are
available on Workers'
Rights, and the local
legislation covering Sri
Lankan Workers
Rights. We are drawing
your attention to the
many discussions take
place today on child
labour, and sexual
harassment of women
at their workplaces. In
addition to this the
trade union actions
towards safeguarding
the rights of workers
are also discussed.

Articles, News and
documents published
in this Sanvada do not
necessarily represent
the views of CSHR.
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The Centre for the Study of Human Rights (CSHR) is an
autonomous institution for human rights education, teaching and research at
the University of Colombo. Started in 1991, its activities however are not
limited to the university community. Its current activities and projects include:
workshop and public lectures, human rights research, internship program for
graduates, assistance to community and school centre, teacher training, non
violent conflict resolution, human rights information centre, radio and media
programs and telephone Hotline for assistance to human rights victims.
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(Part IV) RIGHTS rights?

; PART IV
By Dr. Laksiri Fernando

Do children have special rights?

Yes. They do and should have special rights. That is because of their special
circumstances. Those are called children's rights. Both the Declaration of the
Rights of the Child (1959) and the Convention on the Rights of the Child (1989)
have recognized them. Children's rights are the most accepted internationally.
Almost all the countries, with few exceptions for technical reasons, have ratified
the international convention.

Children are a Vulnerable group to many abuses and violations. On the one hand,
it is to avoid those abuses and violations that special rights of the children are
recognized. More importantly, it is to protect and promote human rights an early
stage of human beings that children's rights are promoted.

The special recognition of children's rights is important because of another reason
as well. There is a difference between "Children' and "adults" in terms of rights
assertion. The adults are in a position to articulate and assert their rights. Children
are not the same. Some children, when they grow up. May articulate some of their
rights. But they are not in a position to assert them properly. Therefore, the special
recognition of their rights is important.

Who is a child?

We use the word "child" in two main interrelated meanings. In the first meaning, a
child is an offspring, a daughter or a son of any age. There is no much relevance of
this meaning to rights except in terms of inheritance. In the second meaning, the
term "child' signifies a particular status in the human life cycle determined by age.
In this meaning, a child is a person under a particular age.

We need to base ourselves on convention to determine the age limit of a child. It is
mainly accepted that those who are under 18 years are children. But the socially
accepted norms may slightly vary from country to country. That depends mainly
on the respective cultures. In our culture, there is a tendency is to accept the




adulthood earlier than many Asian countries. Therefore, the childhood is generally
shorter than ours.

What are the fundamental rights of children?

Similar to human rights in general, the most fundamental right of children is the
right to life. We normally say that people have human rights by birth. But children
have human rights even before the birth. Even if we accept abortion as a right of a
mother for medical or other valid reasons, that abortion has to be performed before
a certain period of time. Otherwise, it can easily amounts to a termination of a life
or killing.

Likewise, not only the mother but also the father and the society at large have
certain responsibilities towards the children to be born. This means certain rights,
even before the birth, on the part of the child. Good care needs to be taken during
pregnancy to ensure a healthy and normal child. The pregnant mothers need to be
taken care of by the community and should be protected from violence or any
other abuse for the sake of the mother as well as the child to be born. This is one
area where the rights of women and children overlap.

What are the other rights that children have?

Most of the rights that children have, especially during the early childhood, are
related to economic and social rights. Children's rights are clear testimony to the
importance of economic and social rights as human rights.

Related to the rights to life are the rights associated with physical survival. Infant
mortality, malnutrition and childhood diseases are all go against a child's right to
survival. Therefore, primary health care and basic economic rights of families are
the conditions that could protect children's rights in the sphere of survival. The
other conditions are related to such things as sufficient food, proper housing, safe
drinking water, clean environment etc.

Do children have civil rights?

Yes, very much so. The most important civil right of a child is the right to dignity.
There is a detestable tendency among adults and parents to consider children as
objects or property. Children's personalities are not properly recognized. Perhaps
this is done without much thought or unintentionally. But this is very harmful for
children's growth. That is why both the Universal Declaration and the Convention
on the Rights of the Child consider the right to have a name as an important right
of person and a child.




It is by the name that a child should be called and identified. Name is the child's
personal identity. This is also why that names of children need to be selected
carefuily without leaving room for ridicule when they grow up. Children should be
given proper names and their personal identities should be recognized and
acknowledged as early as possible. It is common experience that children do not
very much like nick names when they grow up., especially when the nick names
are disposed to ridicule.

What are the other aspects?

A chiid is a growing personality. That has to be recognized properly. From early
ages, children do not very much like ridicule, teasing or bullying. It is a bad habit
of adults and even parents to bully children for fun. Fun is all right with children
and they may enjoy it. But that has to be done with care and without harming the
child's personality. There can be deep psychological scars created as a result of
teasing, ridiculing or bullying children.

Children should be treated with respect. They should be guided, but not controlled.
Freedom is something that children like by instinct. This does not mean that they
should be left alone. On the contrary, children like love, affectionate and company
of parents and family. They like and require advice and guidance given in a non-
threatening manner. But no child would like complete regimentation or control.
Children are like butterflies. They like to fly around, enjoy the nature and be free.

Do children have political rights?

No, children do not have political rights in their full meaning. This is one
exception. It is only after the childhood that people acquire the right to vote. This
is after the age of 18 years in general. Children also cannot contest for public
office. These principles are based on the assumption that children are not mature
enough to engage in full political life. This assumption is correct in general. The
proper exercise of political rights requires certain maturity.

However, maturity is a relative concept. Maturity does not suddenly emerge after a
certain age. It is something that evolves. Grown up children learn about politics
through education and mass media. They also develop political views. Therefore,
they should be able to express them. That is part of their freedom of expression.
Sometimes, their views and ideas can be very useful in correcting corrupt and
abusive practices in politics. Their views in general are frank and honest. There
may be good lessons that politicians could learn from children.
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Howe\fer, It IS not a good idea to engage them in direct politics. It can spoil their
educauor_l and future prospects. There is also a tendency in children to getting
dragged into fanatical movements. This particularly 3
of war, social disharmony and poverty. It is a comm
the state to protect children from such deviations.

happens under circumstances
on duty of parents, society and

Should children be punished?

It is all right to punish children with the objective of correcting them. But that has
to be avoided as much as possible. In most instances, patient advice may do the

trick. That can be practiced from early childhood and conducted in a systematic
manner.

A punishment, in any way, should not be an instant reaction to a wrong doing.
Smacking, slapping or corporal punishment in general are the most harmful to
children. They are against the rights of the child. Any punishment has to be
compatible with the error or the misdeed done. Otherwise, a deep felt grievance
might linger in the child's mind. That is not good for the child's mental
development or the parent-child relationship.

Equally wrong is verbal abuse or insult, whether that is done when a misdeed is
done or without any reason at all. No human person is willing to hear abuse or
insult. Children are no exception. That is against human dignity. Dignity is a
growing trait in children. That has to be reinforced but not destroyed. Children
should be encouraged and taught to preserve their dignity and to refrain from
damaging their own dignity by misdeeds such as lying or stealing.

Are all children equal?

Yes, all children are equal and they should be treated equally whether they are
girls, boys or of different social or ethnic background. There is an amazing
similarity between children in different countries. The first words or sounds that
they utter, when they try to speak, are very much the same. There are s%milaritfes
in games and stories of children across cultures and countries. These similarities
are testimony to the concept of common humanity and to the universal character
of human rights, including children's rights.

But this does not mean that there are no differences. There are differences like in
all human beings based particularly on gender, ethnicity or _somal ba(,:kgr'()und_ On
one hand, these difference nee to be transcended by treating every child eqt}al.
But, on the other, these difference need to be taken into account when making




provisions for the delivery of rights. Otherwise, the needs and rights of the most
vulnerable and marginalized sections cannot be addressed properly.

Let us take the example of a handicapped child. A handicapped child should be
treated as normal as possible when it comes to her or his dignity or freedom.
However, that child requires special attention and promotion in terms of
education, care and protection. The same principle applies to other vulnerable
groups such as girls, the poor and the minority children. Under the circumstances
of special vulnerability, they require what we call positive discrimination or
affirmative action.

Do the age differences important?

Yes, the age differences are important in understanding the nature of the child.
Without understanding the nature of the child, the rights cannot be applied
properly or appropriately.

The UNICEF separates children into three categories, based on age.

Early childhood 00 to 08 years
Middle childhood 06 to 12 years
Adolescence 10 to 18 years

The above categories are important. There are particular health related rights
attached to the period of early childhood. Equally important are the rights to
proper nutrition, day care and pre-school education.

There are other rights particularly attached to the middle childhood. The right to
education becomes of paramount importance for both girls and boys at this
particular are. So do the rights necessary for the growing personality and dignity.
This included certain amount of freedom, sports and recreation and consultation in
decision-making, particularly related to them in the family. This is also an age that
a sense of responsibility and duties should be inculcated in children.

The age of adolescence is undoubtedly a volatile one. The right to education and
social activities become of significant importance. Children seek more freedom
with a natural tendency to misuse them. Corrective measures may be necessary,
but within a human rights framework. It is most important at this age involve
children in family decision making as much as possible and allow them to acquire
certain amount of importance in family and school matters.
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Do rights differ from girls to boys?

Boys and girls same rights as children, but their problems and circumstances may
differ. There are biological difference between girls and boys as we know them
and, therefore, their growth patterns are slightly different within the life cycle.

These differences are based on sex. However, the differences do not make anyone
superior or inferior to others.

It is the society, however, that makes the girls and boys completely apart
attributing them completely different roles. The gender differences in society are
based on these given roles. The gender differences are particularly discriminatory
against women and girls under patriarchy. Patriarchy means a society or a family
based on the power and hegemony of men. It is on that basis that women and girls
are kept below men and boys and discriminated.

Gender attitude may be ingrained in our consciousness and culture. For example,
the birth of a boy is celebrated without giving the same importance to girls. Boys
are better cared for in food and other amenities. Even if girls are sent to school, the
priority is always given to boys. Girls have limited opportunity to play and
mobility, but more burdened in household chorus. These and other practices are
completely discriminatory and unacceptable to children's rights on equal basis.

What is most harmful for children's rights?

Discrimination of children is perhaps the most harmful whether that occurs in the
family or school. Some parents have the bad habit of considering some children as
favourites. Perhaps this is done inadvertently. However, it is bad in terms of
children's rights and makes deep psychological grievances among those who are
neglected in the process. Equal treatment is the best policy to follow.

Discrimination may be most endemic in schools based on social class, caste,
ethnic or other considerations. Discrimination goes beyond education into sports
and other extra curricula activities.

Children should be able to grow in peaceful and harmonious circumstances.
Domestic violence is completely against children's rights whether children are
direct victims or not. Wars affect children directly and indirectly. The enlistment

of child soldiers is completely against children's rights and any civilized norms of
society.

Children should be free from child labour. This does not mean that children should
not do any work at home. But that should be arranged with child's co-operation




and without harming his or her education and rest. Children and especially girls
are vulnerable to sexual abuse. This has to be curtailed within family, at school
and in the community.

The most important principle is that children should be able to live like children
with their universally accepted rights intact, and guaranteed, and protected by the
State, parents and the society at large. Then only they will learn their
responsibilities and duties.

(To be continued)
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Today's Working Children.*

Child labour is now higher on the
international policy agenda than ever
before. In June 1999, the International
Labour Organization (ILO) adopted a new
convention on the worst forms of child
labour. Many companies based in the West
are taking steps to ensure that children
are not involved in the manufacture of
the products they sell. Major donors,
recognising that hazardous or full-time

work can jeopardise the development prospects of both individual children and society
are funding child-labour programmes in a way that would have been unthinkable five
years ago. This growing commitment to tackling child labour is both timely and
welcome."
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* Muscroft, Sarah(ed.),Children's Rights: Reality or Rhetoric?
UK: Save the Children
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e Commentary of Industrial Dispute
Act of Sri Lanka by HATCH

e Handbook on Labor Law by
Friedrich Ebert Stiftung

e The Contract of Employment by
S R de Silva

Group of children who
experience discrimination

Children suffer discrimination on many
grounds. The following groups have been
identified by the Un Committee on the rights
of the Child as vulnerable to discrimination
in the exercise of their rights of their rights*
(they are listed in no particular order of
significance):

Children not registered at birth

Children born a twin

Children born on an unlucky day

Children born in abnormal conditions

Orphans

Displaced children

homeless children

abandoned children

Children placed in alternative care

Ethnic minority children placed in

alternative care

Institutionalised children

e Children living and/or working in the
streets

e Non-nationals, including immigrant
children, illegal immigrants, children of
migrant  workers, refugees/asylum-
seekers including unaccompanied
refugees

» Children affected by natural disasters

e Children living in poverty/extreme
poverty

¢ Children involved in juvenile justice

systerns;in particular, children whose

liberty is restricted

Children affected by armed confiict

Working children

Children subjected to violence

Child beggars

Children affected by HIV?AIDS

Children of parents with HIV/AIDS

Young single mothers

Children of single-parent families

Children of incestuous unions

e @ ¢ ¢ © © © o ©

* Hodgkin and Newell, Implementation
Handbook for the Convention on the Rights of
the Child, Newyork : UNICEF, 1998
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Child Domestic Labour in
Sri Lanka

Chamila Hemmathagama
Research Officer

Center for the Study of
Human Rights

As a marginalized section in society
children have always being an
important group in the field of
Human Rights. Therefore child rights
in the field of human rights play an
important role. With regard to child
rights in Sri Lanka, child labour has
become one of the most talked about
topics among human rights lawyers,
human rights activists/ groups, NGOs
and all who are concerned. In Sri
Lanka, child labour exists in many
hazardous occupations. At present
one of the most prevalent issues in
Sri Lanka is employment of children
as domestic servants.

Most of the child domestic servants
work as live-in domestics. They are
on call 24 hours a day. As a result
they are compelled or are forced to
work long hours. In most instances
they are forced to engage in night
work as well. Unlike most other
categories of child labour, children
who work as domestic servants do
not have a particular time to start
work or a particular time to end work.
Apart from the fact that child
domestic servants are subject to
unlimited labour regimes they are
also at enormous risk at falling prey

to physical and sexual abuse as well.
Child domestic servants are at a very
high risk of being subject to sexual
abuse, cruelty and torture. Children
under 14 years of age are more
vulnerable to ill treatment or abuse,
as they work far away from their
homes and families. Also it is
transparently clear that the physical
well-being of most child domestic
workers are in danger. This is due to
the fact that most of the time they
receive poor nutrition. Apart from
this the rural child domestic servant
who comes to work in houses in the
urban areas are secluded from their
homes/families and from their
familiar surroundings. They are
frequently deprived of access even to
basic environmental resources such
as open air and space.

The child domestic worker belongs to
the informal sector of the work force.
An area which is far less visible than
other categories of labour where the
employee is subject to more stringent
control and authority of the employer.
One of the detrimental features of
employment of children for domestic
labour is the absence of any form of
contract between the employer and




the employee. Hence child domestic
workers fall in to the category of
"unprotected labour force".

[t has also being discovered that
many children who have being
wondering in the streets of prominent
towns such as Colombo, Kandy,
Galle etc. are children who have run
away from cruel employers. In fact
newspaper reports and evidence in
courts indicate that domestic service
is the occupation that entails the
highest risk of child abuse nationally.
The run away child domestic feels a
sense of total helplessness. If they are
lucky they will be re-united with their
families or sent to a children's home.
If not these children end up living on
the streets and finally they are lured
in to child prostitution, trafficking of
drugs and other illegal activities.

During the past few years several
legal instruments have  being
introduced nationally and
internationally, with regard to child
labour. These instruments are equally
important with regard to fighting
child domestic labour as well.

Article 32 of the Convention on the
Rights of a Child and Article 32 of
the Children's Charter stipulates
"States are obliged to protect children
from engaging in work that
constitutes a threat to their health,
education or development, to set
minimum ages for employment and
to regulate conditions of
employment". However it should be

noted that the Convention on the
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Rights of Child does not prohibit
child labour entirely nor does it set
any minimum standard of age for

- work either. They are covered by the

ILO Convention  No.138 on
Minimum Ages and by national laws
in the country.

Therefore the other international
Instrument that is important to Sri
Lanka in this context is the ILO
Convention Vo0.138 on Minimum
Age for Admission to Employment.
In 1999 the Government of Sri Lanka
ratified this convention. The ILO
Convention No.138 has being left
open to the States Parties by way of
declaration to set the minimum age
above 15 years as well. This could be
shown as an instrument, which is
encouraging towards progressive
development in curtailing child
domestic labour. The minimum ages
that, the international law establishes
for child labours are closely related to
the age for completion of compulsory
education. By providing the age of
admission to employment not to be
lower than the age of completion of
compulsory education, the possibility
is removed of children being in legal
employment whilst under the legal
obligation to attend school.

One of the main reasons for children
to be employed as domestic.servants
is the economic deprivation faced by
these children and their families.
Therefor in the battle against
domestic child labour it is important
to pay attention towards developing
the poor economic standards of these




children and their families. In cases
like this if the root problem is not
addressed properly, it is very difficult
to address other problems, which
emanate from it. Imposing legislation
against child domestic labour would
serve no purpose if there is no action
to eradicate poverty.

A significant development in
relation to domestic child labour in
Sri Lanka is in the "Compulsory
School Attendance Regulation". This
has an important nexus between
compulsory attendance of school of
children between 5-14 years and the
reduction of child labour. This
prevents children of these ages to be
employed since they have to be sent
to school. However it should be noted
that making Dbasic education
compulsory will not reap much
success in reducing domestic child
labour if the circumstances, which
compel the children to work are
sufficiently strong and enforcement
mechanisms are weak.

Child domestic labour and other
forms of child labour is generally
viewed as an economic resource.
However in reality it breeds poverty.
Therefore poverty becomes not the
cause of child labour but the result
as well. The main contributing factor
to this is the deprivation of an
education to these children. As a
result this impedes the national
economic development; since
transmission of knowledge,
expertise and culture through
education is one of the key elements
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in the development process of a
country.

ILO Convention No. 182 on Worst
or Extreme Forms of Child Labour
was adopted in 1999. Sri Lanka
ratified it in March 2001. The
Convention defines "All forms of
slavery, engaging children in illegal
activities for prostitution, production
of pornography or pornographic
performances and any other type of
work or activity which is likely to
jeopardize the health safety or
morals of children" as extreme forms
of child labour. So far this
convention has being ratified by 27
governments, making ILO history.
This Convention stands as the
highest number of ratification of a
ILO Convention within a period of
one year. What is unique in this
Convention is that it provides the
discretion  to  the  respective
governments to identify the Worst
Forms of Child Labour as a matter
of priority.

In this context Sri Lanka is
confronted with the opportunity to
include child domestic labour as one
of the worst forms of child labour in
Sri Lanka. If so the question is what
are the other amendments, which
should be introduced along with
this? One of the priority
considerations would be ‘whether
recommendations should be made to
prevent employment of "children”,
that is a person below 18 years to be
employed as domestic. If this can be
achieved this would be a gjant leap




in the fight against employment of
children for domestic service.

One of the significant amendments
to local legislation with regard to
employment of children as domestic
servants 1s the 1999 amendment,
which prohibited the employment of
children less than 14 years in all
spheres. Prior to this amendment
children between 12-14 years were
able to work as domestic servants.

It is also important to note that
regulations which have being
imposed in order to restrict
employment of children and young
persons deals with child domestic
servants as well. Regulation 5 (a)
deals with leisure. It stipulates
"Every child who is employed as a
domestic servant should be given 4
hours of leisure during the time
period of 6 am - 8§ p.m. each day."
Regulation 6 states "Child domestic
servant is entitled to 10 hours of rest
each day." Regulation 7 stipulates
'every child who is employed as a
domestic servant is entitled to enjoy
at least 7 consecutive days of leisure
during every period of 3 months."

question with
regulations 1is,

The million-dollar
regard to these
whether  children working as
domestic servants in homes are
aware of these rights, which are duly
theirs? Similarly it is questionable
whether their employers too are
aware of these rights? One of the
biggest problems confronted by the
law enforcement officials in relation
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to child domestic servants is the
availability of very little scope to
monitor the working conditions and
treatment of these children. With
regard to domestic service the place
of work is not registered. Therefore
labour inspectors are unable to
monitor the working conditions of
these children, although inspections
are authorized by law. As a result of
this domestic servants are compelled
to live a life completely dependent
on their employers. They live
subject to the whims of their
employers. Often these children are
deprived of the right, even to make
decisions concerning his or her own
well-being. Therefore if there is no
proper monitoring to check whether
these rights enumerated in legislative
instruments are adhered to and in the
absence of proper mechanisms to
implement these rights the whole
purpose of the regulations for the
protection of child domestic servants
will be lost.

These regulations do not impose any
enforcement mechanisms or
penalties. For this purposes they
should be read with section 14(4) of
the Employment of Women and
Young Children Act of 1956.
(EWYPC) Under this Section it is
stated as an offence to act in
contravention to the  above
regulations. It shall be punishable by
a fine not exceeding Rs 1000.00 and
imprisonment not exceeding a
period of 6 months or both. At
present these penalise are most
inadequate. Therefore there is an




urgent need to enhance these
penalties. The labour Ministry has
now proposed amendments to the
EWYPC Act. They seek to enhance
the fines up to Rs 10000.00 and a
jail term up to 12 months and a
mandatory court order requiring the
employers to pay compensation to
the child victims.

Also those who are guilty of cruelty
to children can be now punished
with imprisonment for a minimum
of 2 years up to maximum of 10
years or fine or both. These are new
penalties introduced under cruelty to
children.

In the journey towards saving
children from the evils of child
domestic labour in Sri Lanka, we
see, that much has being done and
yet, much more has to be done in the
future as well, in order to reach our
destination successfully.

Finally what is important to
remember is that recognition should
be given to the important fact that all
human beings are vested with rights
from the time of their birth.
Therefore if the rights of all children
are secured as enumerated in
international and national legislative
instruments the end result would be
a generation of adults with social
economic and political rights
secured and a generation, which
would be able to enjoy the benefits
provided by these rights. This would
transform millions of innocent lives,
ready to face the challenges of the

world and also transform the world
for a better future.
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Papi y Mami
My hands are small that's why I spill the milk
Even though I don't want to-

My legs are short, please wait for me

And walk alittle slower, so that I can walk v
Please look at me when I speak to you,
That way I know that you are listening

My feelings are fragile, don't scold me all day long.

SERETY 3y

LeT me m‘qke mistake without making me feel stupid,

Please remember that I am a child and not a small adult

B

‘And at times I don't understand what it is you want of me,

I wo_uld' I_ike it very much if you would think of me

1

Help me and listen to me.




